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‘National Energy Agreement’ (2013)
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Source: Article 101(3) TFEU, Official Journal, 9 May 2008



• European Commission (2004), Guidelines on the Application of Article 

81(3), recital 87:

“The decisive factor is the overall impact on consumers of the products 

within the relevant market and not the impact on individual members of 

this group of consumers”

• Shaw (2002): “the average” consumer

• ‘Fair share’ interpreted (in merger control) as ‘at least indifferent’

“… allowing consumers a fair share …”



‘The Chicken of Tomorrow’ (2015)



Second draft: 26 January 2021







Source: ACM Press Release, 27 March 2022



“Der Effizienzbegriff ist weiter zu interpretieren als von der Kommission vorgesehen. Effizienzen, die "out-

of-market", also bei anderen als den von der Wettbewerbsbeschränkung betroffenen Verbraucherinnen, 

realisiert werden, sind - entgegen der Ansicht der Kommission - berücksichtigungsfähig.” (Zeite 3)

[“The concept of efficiency is to be interpreted more broadly than the Commission envisages. Out-of-

market efficiencies with consumers benefitting that are not those affected by the restriction of competition 

in the first place, are – contrary to the Commission's view – eligible for consideration.” (page 7)]

Haucap et al, Wettbewerb und 

Nachhaltigkeit in Deutschland 

under der EU, März 2023



• Competition and sustainability can be in conflict – Public Economics 1.01

• Restrictions of competition will stimulate sustainability initiatives 

• Exemption of horizontal agreements under Article 101(3) TFEU – unfortunately

• N.B. 1 This is not about output restriction – ‘cartel taxation’

• N.B. 2 This is not about R&D – but green transition investments 

• But should we expect companies to take more corporate social responsibility (CSR) in 

cooperation than in competition?

• If so, under what conditions? – ‘First Mover Disadvantage’ (Commission’s draft HG, 2022)

• Focus on narrow sustainability: fighting climate change – CO2-reductions

Key Premise behind ‘Green Antitrust’



• Joint work with Yossi Spiegel and Leonard Treuren (IJIO 2017; EL 2022; WP 2023)

• CSR is a dimension of competition in Stage 1 – business-stealing

• It is costly to produce more responsibly, but it attracts customers

• Coordination eliminates this competitive drive: saving the firms the investments

• Findings in stark contrast with the policy – seeks to allow sustainability agreements only

• Only production agreements increase CSR efforts: competing with better product for the higher rents 

• Yet harm consumers

• No surplus wealth to compensate consumers with

Policy paradox – sustainability agreements deliver less green



•Risk 1: Cartel greenwashing – minimal green for maximum price increase – Coal (2013)

• CA would need to constantly monitor a green collaboration

• With prohibitively large information requirements – ‘mission creep’, Tirole (2022)

•Risk 2: Green antitrust providing further excuse for continued government failure – Chicken (2015)

• Allows government to shift responsibility to collaborative self-regulation

• Whereas public policy is easily superior (vertical) – regulation, taxes, subsidies

‘Green Antitrust’ risks to be counter-productive





… a.k.a.: externalities; less-than-full compensation; ‘Citizens’ welfare standard’

•Introduces redistribution of wealth: from consumers to non-consumers; poor to rich?

•Hugely increases information requirements CA – preferences of all citizens

•Reduces level of sustainability required to compensate for a given price increase

•Weakens bargaining position of CA for green

•Consumer welfare standard serving total welfare – Farrell and Katz (CPI, 2006), Armstrong & 

Vickers (Econometrica, 2010)

•Still sustainability agreements are ineffective – see Schinkel and Treuren (2021)

What about adding ‘Out-of-market-efficiencies’?
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Draft: 1 March 2022





Source: Draft Horizontal Guidelines, 1 March 2022



• What would those be?

1. A hurdle that no firm takes in competition – individual firm would benefit too little; 

2. Resulting in a competitive stand-off that collaboration would help overcome

• N.B. We already know that it must be more than: little WTP, well-intending CEO, stake-holder 

interests, existential threat, altruism

• Spill-over effects – ‘efforts by one firm that (also) benefit other firms’

• Why would the initiator company not itself benefit enough? – very case-specific

• Why should we expect a coalition to form for these public goods? – back at freeriding

‘First mover disadvantages’ – two conditions



• Considering a ‘sustainability defense’ for a cartel exemption, CA is to ask critically:

1. Is there a real reason for the sector to be stuck in a grey competitive equilibrium? – a FMD?

2. Will an anticompetitive agreement get the sector unstuck and move to a greener equilibrium? –

are the benefits ‘cartel-specific’?

3. Is the agreement required to keep the sector in that greener equilibrium? – temporary?

• Competition authorities best stay reserved and ‘tough’ – demand full consumer compensation

• The wider the benefits that are taken into account, the thinner the green coating becomes

• Develop the indispensability requirement – what “less restrictive means” will be considered?

• The debate is badly off – better focus on polluting cartels, mergers and abuses; targeted state aid

Concluding remarks



Source: Draft Guidelines for sustainability agreements in agriculture, 10 January 2023
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Self-referencing



• Baron (2001), McWilliams and Siegel (2001) – strategic CSR

• Bénabou and Tirole (2010), Hart and Zingales (2017) – intrinsic CSR incentives

• Flammer (2015a), Aghion et al (2020) – competition, empirics

• Lyon and Maxwell (2004), Ahmed and Segerson (2011) – voluntary collaboration

• Schinkel and Spiegel (2017); Schinkel and Treuren (2021); Schinkel, Spiegel and Treuren (2022)

• Semi-collusion model – Fershtman and Gandal (1994)

• Consumers have a (growing) willingness to pay for CSR efforts – e.g. Delmas and Colgan (2018)

• A higher CSR-profile is a form of ‘product quality improvement’

CSR and joint agreements



• Two-stages: Stage 1. CSR efforts/investments (v); Stage 2. quantities (q)

• One-shot: contractable; symmetric equilibria

• Constant marginal costs of production (c); fixed transitioning cost (t)

• n-firms, any net WTP (δ), intrinsic motivation (I) – image/goodwill

• Four possible regimes:

• competition (*);

• CSR agreement (csr);

• production agreement (p);

• full agreement (f)

What type of collaboration promotes CSR?



Reduces sustainability for any (net) willingness to pay

price firm i (inverse demand)



Intrinsic motivation

price firm i (inverse demand)



•Truly substantial spill-overs may change the efforts order:

•Schinkel and Spiegel (2017) duopoly: N.B. higher for closer substitutes  

•Condition appears to be independent of n in n > 2 extension

‘First mover disadvantages’ – spill-overs

price firm i (inverse demand)


